D %, WEST VIRGINIA SECRETARY OF STATE eFILED

MAC WARNER 3/26/2020 1:43:32 PM
L L : Office of West Virginia
ADMINISTRATIVE LAW DIVISION. '- Secretary Of State

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-
MAKING REVIEW COMMITTEE

AGENCY: Health TITLE-SERIES: 64-59

RULE TYPE: Legisiative Amendment to Existing Rule:  Yes Repeal of existing rule: NGO

RULE NAME: ©64-59 Client Rignhts at State-Operated Mental Health Facilities

PRIMARY CONTACT

NAME: April L. Robertson
ADDRESS: One Davis Square

Suite 100 East
Charleston, WV 25301

EMAIL: aprit.L.robertson@wv.gov

PHONE NUMBER: 304-558-9149

CITE STATUTORY AUTHORITY: 27-5-9(9)

EXPLANATION GF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY OF
THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:
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TITLE 64
LEGISLATIVE RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 5%
BEHAVICRAL-BWEALTH CLIENT RIGHTS AT STATE-OPERATED MENTAL HEALTH FACILITIES

§64-59-1. General.

1.1. Scope. -- This legislative rule establishes the rights of clients of state-operated behavioral mental
health facilities.

1.2. Authority. -- W. Va. Code §27-5-9(g).

1.3. Filing Date. -- May-1-1995.

1.4. Effective Date. -- May1-1995.

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect upon the
expiration of five years from its effective date.

1.6. Construction. -- This rule shall be liberally construed to effectuate the rehabilitative goals of
Chapter 27 of the West Virginia Code, consistent with the protection of client rights and dignity.

§64-59-2. Application and Enforcement.

2.1. Application. -- This rule applies to state-operated bekavioralhealth mental health facilities that are
licensed to provide behavioral health services or inpatient psychiatric services.

2.2. Enforcement. -- This rule is enforced internally by the Secretary of the Department of Health and
Human Resources or his or her designee, or externally by individual action.

§64-59-3. Definitions.
3.1. Administrator. -- The chief executive officer of the mental health facility.
3.2 Chemical Restraint. -- The use of drugs or medications as a behavioral control mechanism in

accordance with 42 C.F.R. § 482.13(e). Drugs or medications used solely as a means of coercion, discipline,
convenience, or retaliation are prohibited.

34 3.3. Client. -- Any individual receiving treatment or services in or from a state-operated behavieral
heatth mental health facility who has been committed to the facility in accordance with W. Va. Code §27-5-1
et seq., or W. Va. Code §27-6A-1 et seq., or both.
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3-5-3.4. Clinical director or chief medical officer. -- The person who has the responsibility for decisions
involving clinical and medical treatment of clients in a behavieral mental health facility; as—speecified in
accordance with W. Va. Code §27-1-7.

3-6- 3.5. Facility. -- A behawieral mental health facility that treats clients as defined herein.

37 3.6. Individualized Program Plan (IPP). -- A master treatment plan to promote the discharge of a
client that is prepared and maintained in accordance in with 42 C.F.R. § 482.61. Unless hecessary to comply
with any subsequent amendment of any relevant Code of Federal Regulation provision, an initial treatment
plan for each patient shall be completed within 24 hours of a client’s admission to a mental health facility by
aregistered nurse in consultation with the client or his or her legal representative, or both, with input from
other available disciplines at the mental health facility. A master treatment plan for each client shall be
prepared and documented in the client’s medical record within seven days of a client’s admission to a
mental health facility. which—s—a—writter—irdividuatized—plar—specifica atered—to—individual-reeds;

3-8- 3.7. Legal Representative. --

321 3.7.1. A conservator, temporary conservator or limited conservator appointed pursuant to
the West Virginia Guardianship and Conservatorship Act, W.Va. Code, §44A-1-1 et seq., within the limits set
by the order;

3821 3.7.2. Aguardian, temporary guardian or limited guardian appointed pursuant to the West
Virginia Guardianship and Conservatorship Act, W. Va. Code, §44-1-1 et seq., within the limits set by the
order;

3-83- 3.7.3. An individual appointed as committee or guardian prior to June 9, 1994, within the
limits set by the appointing order and W. Va. Code §44A-1-2(d);

324 3.7.4. A person having a medical power of attorney pursuant to the West Virginia Medical
Power of Attorney Act, W. Va. Code §16-30-1 et seq., within the limits set by the law and the appointment;

32.5-3.7.5. Arepresentative payee under the U.5. Social Security Act, Title 42 US Code § 301 et
seq., within the limits of the payee's legal authority;

3-86- 3.7.6. A surrogate decision-maker appointed pursuant to the West Virginia Health Care
Surrogate Act, W. Va. Code §16-30-1 et seq., or the West Virginia Do Not Resuscitate Act, §16-30C-1 et seq.,
within the limits set by the appointment;

3-8-F 3.7.7. Anindividual having a durable power of attorney pursuant to W. Va. Code §39B-1-101
et seq., or a power of attorney under common law, within the limits of the appointment; or

3-8-8- 3.7.8. Anindividual lawfully appointed in a similar or like relationship of responsibility for a
client under the laws of this state, or another state or legal jurisdiction, within the limits of the applicable
statute and appointing authority;



64CSR59

38-9-3.7.9. Ifalegal representative has been appointed for or designated by any client as having
the authority to exercise on behalf of the client one or more of the client's rights under this rule, the facility
shall permit the individual's legal representative to act on behalf of the individual and to exercise the
authority to the extent granted to the legal representative in the order or other document naming the legal
representative or pursuant to the statute authorizing the legal representative and to the extent that the
legal representative's acts are not hostile or adverse to the best interests of the client. This provision does
not relieve the facility of the responsibility of informing the individual client as required by this rule, to the
extent that the individual is capable of understanding the matter, nor does it in any way deprive the client of
his or her legal rights granted under this rule or state or federal law or rules and regulations. If the client has
a legal representative, the name, address and telephone number of the legal representative shall be
recorded in the client's financial and clinical records, as applicable, along with the nature and scope of the
authority granted to the legal representative by order, appointment or law. The facility shall also maintain a
copy of the document documenting or designating the legal representative. The facility administrator and
staff should note that the various types of legal representatives do not necessarily have the lawful authority
to act on behalf of the resident in all matters which may require action by a legal representative. For
example, a conservator may have responsibility for financial affairs, but not personal affairs, such as medical
care.

341 3.8. Mechanical Restraints. -- Hardeufsstraighijackets-er—sleavas—oarother Restraining devices

of any tvpe or form m&a—t—r&n&—ef—t—he&e—éewee& wh+eh—aFe—de5+gﬂed—aﬂd—a-pphed—£er—t-h-e—p&Fpeae—e£
ior-in accordance with 42 C.F.R. §

482.13(e). Restraining devices used solely as a means of coercion, discipline, convenience, or retaliation are
prohibited.

3.9. Mental Health Facility. -- Mertathealth A facility defined by W. Va. Code §27-1-9.

312 3.10. Neglect. -- Apy-reglcept—reckless-or-nteptoral-falureto-meetthereadsofa-client—or

commission W|th|n the meaning of W. Va. Code §9-6-1(3), that violate 42 C.F.R § 482.13, or that constitute a
breach of the applicable standard of care, including the failure to provide goods and services necessary to
avoid physical harm, mental anguish, or mental illness.
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tercourse—ate: Actions of omission or commission within the meaning of W. Va. Code §9-6-1(2), that
violate 42 C.F.R. § 482.13, or that constitute a breach of the applicable standard of care. Physical abuse
includes, butis not limited to, the infliction or threat to inflict physical pain or injury on, or the imprisonment
of any patient, including pain associated with mental abuse, verbal abuse, sexual abuse, involuntary
seclusion or any physical or chemical restraint not required to treat the patient’s clinical symptoms,
regardless of the patient’s ability to understand or recognize the abuse or the willful infliction of injury,
unreasonable confinement, intimidation, or punishment, with resulting physical harm, pain, or mental
anguish, including staff neglect or indifference to infliction of injury or intimidation of one patient by
another.

334 3.12. Seclusion. -- ‘ d
dee&wﬁeh—theehent—e&nﬂet—epen—ﬁmm—m&de— ctions or conductdeflned by 42 C.F.R. §482 13. Seclu5|o

used solely as a means of coercion, discipline, convenience, or retaliation are prohibited.

3-45- 3.13. Secretary. -- The Secretary of the West Virginia Department of Health and Human
Resources.

336 3.14. Sexual Harassment. -- Physical advances or, nonverbal conduct that is sexual in nature that
is either: (1) unwelcome, offensive, or creates a hostile environment, when the staff member is aware or has
been informed that his or her conduct falls into one of these categories; or (2) is sufficiently severe or
intense to be abusive to a reasonable person in the particular context.

34+ 3.15. Verbal Abuse. -- Fhe—use—ottarauase—tone—orintection-ofvoice—that-wouldtikelybe

that wolates 42 C.F.R. § 482.13, or that constitutes a breach of the appllcable standard of care. Verbal abuse

includes, but is not limited to, the use of oral, written or gestured language or tone that is disparaging,
frightening, humiliating, and/or derogatory to patients or their families, or within their hearing distance,
regardless of their age, ability to comprehend, or disability.

§64-59-4. Adoption of Other Standards.

lnadditiente-thestandardssetforthinthisrule; Notwithstanding anything herein to the contrary, the
relevant portions of Conditions of Participation for Hospitals, 42 CFR Part 482, Subparts A through E; the
State Operations Manual — Survey Protocol , Regulations and Interpretative Guidelines for Hospitals that is
publlshed by the Centers of Medicare and Medicaid Services, as may be amended and Cenditions—of

+n—t-he—]r9-93-AeeFed+t-a-Hen-Manua+ for Hhospltals as amended adopted by of the J0|nt Comm|55|on shall

a-Fe-heFeby—a-d-e-pt-ed—by—Fe-feFenee Prowded That to the extent there isa confllct between the federal
regulations or the accreditation standards and the standards specified in this rule, the more stringent
standard applies, except that, if there is a conflict between a standard set forth in this rule and a federal
standard required for purposes of certification for participation in Medicare or Medicaid, as_may be
amended, the relevant federal standard prevails shall supersede any provision in this rule.
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§64-59-5. Clients' Rights Generally.

5.1. Persons with behavioral health problems are more likely to have their human and civil rights denied
bacause of their condition. Consequently, special attention and effort are required to assure that these
human and civil rights are exercised and protected in all behavioral health services.

5.2. No Discrimination. All behavioral health facilities shall make available all services to persons in
need without discrimination because of race, creed, color, sex, age, national origin, marital status, lack of
wealth, bardieap disability or duration of residence.

5.3. Civil Rights of Clients. Every client served by any facility operated by the Department shall be
permitted to exercise all of his or her civil rights, including but not limited to: civil service status and
appointment; the right to register and vote at elections; the right to acquire and dispose of property; the
right to execute instruments or rights relating to the granting, forfeiture or denial of a license, permit,
privilege or benefit pursuant to any law; the right to enter into contractual relationships, to marry or to
obtain a divorce; or the right to hold a professional, occupational or vehicle operator's licenses, unless he or
she has been appointed a legal representative and the court has made a specific finding that the client is
incompetent to exercise the specific right or category of rights.

5.4. Responsibility of Administrator. It is the responsibility of the mental health facility's administrator
to assure that each client is informed of his or her rights and to make all necessary arrangements to allow
the client to exercise his or her rights.

5.5. Clients’ Rights in A Facility or Group Setting Generally. Clients shall be housed with other clients of
similar age and activity levels, unless specific reasons such as the need to protect a client with a low level of
adaptive skills and ability for self-defense are noted in the treatment plan.

5.6. Right to Least Restrictive Residential Setting. The client has the right to access treatment in the
least restrictive setting. The goal of treatment for a client shall be to address needs so as to permit the client
to be in the least restrictive setting.

5.7. Right of Privacy. Aclient has a right to as much privacy as the area in which he or she is residing will
allow, and the right to move about freely unless his or her safety is threatened or otherwise clinically
contraindicated.

5.8. No Deprivation of Rights As Punishment. No client can be deprived of a right provided by law or

regulation as punishment. No client may be deprived of a right ferelinicalreasens-exceptforanincident
related-te-theexercise-ofthatright unless otherwise clinically indicated and, if sg, then only for so long asis

necessary to permit correction of the situation, ef behavior, or clinical needs of the client.

5.9. Every client, upon his or her admission to a behavioral health facility, and at any later time upon
request, shall be given a summary of the rights afforded by this rule and as required by 42 C.F.R. §482.13. A
copy of this rule shall be posted in a prominent public place in each facility.

§64-59-6. Clients' Right to Treatment.

6.1. General. All clients of behavieral mental health facilities have a right to treatment in the least
restrictive setting in an outpatient community-based program to the extent resources and programs are
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a\fallabler and are further entitled to reasonable and available care and treatment necluding-habilitation:

5e+=v+ee5—5-u+t—ed—te—t—he+em-d-m-d-ua-l—need-5 that will promote the dlscharge of clients to the least restrictive
ettlng Treatment shall be prowded ha-mane#y—m—a#enmﬁenment—ﬂaat—a#epdaéwd—bgal-and—mguhtew

in accordance with the relevant parts
of 42 C.F.R. § 482, the accredltatlon standards of the Joint Comm|55|0n and the State Operations Manual—

Survey Protocol , Regulations and Interpretative Guidelines for Hospitals.

6.2. Prohibition on Admission for Confinement. No individual shall be admitted to or detained in a
behavieral mental health facility for the sole purpose of confinement except as otherwise permitted by law.

6.3. Trained and Competent Personnel. Everyeliertofabehavioral-healthfacilityhasarightte

md-m-d-ua-h-z—ed—t—rea-t—men-t—ple-n-s— All care and treatment must be provided by quallfled personnel and staffln
accordance with 42 C.F.R. § 482.62.

6.4. Periodic Psychiatric Evaluation. Unless the client’s clinical condition requires otherwise, every Every
client of a behavioral mental health facility has the right to a earefulandperodic psychiatric evaluation
consistent with the applicable standard of care no less frequently than once every three months:_Provided,
That the initial psychiatric evaluation of each client admitted to a mental health facility shall be conducted
within 60 hours of the client’s admission in accordance with 42 C.F.R. § 482.61(b).

6.5. Appropriate Treatment, Program Plan, Treatment Planning, and Discharge Planning Based on
Examination and Diagnosis. Every client of a bekavieral mental health facility has a right to treatment based
on appropriate examination and diagnosis by a staff member operating within the scope of his or her
professional license. All evaluations, program plans, initial treatment plans, master treatment plan,
treatment, clinical care, development of assessment and diagnostic data, recordation of clinical progress,
and discharge planning shall be done in accordance with 42 C.F.R. § 482: the State Operations Manual —
Survey Protocol , Regulations and Interpretative Guidelines for Hospitals; and the applicable standards of the
Joint Commission and consistent with the applicable standard of care.
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All care and treatment provided to each client shall be provided in accordance with the applicable standard

of care. Any care or treatment that deviates from the applicable standard of care oris inconsistent with 42
C.F.R. § 482 or the applicable standards of the Joint Commission shall be specifically noted in the client’s
medical record.

§64-59-7. Medical and Dental Care, Other Therapies and Informed Consent.

7.1. Physical Examination. All clients in a bekawieral mental health facility shall have a physical health

examination at least every six months, and shall kave-therightto receive promptand-adeguate treatment
and care for episedes-of physical illness consistent with the standard of care.

7.2. Freedom from Unnecessary or Excessive Medication. All clients of a-behavieral mental health
facilities have aright to be free of urhecessary-or excessive medication unless otherwise clinically indicated.

7.3. Limits on Use of Medication. A medication shall not be used as punishment, for the convenience of
staff, or as a substitute for a program of treatment, or in guantities that interfere with the client's treatment
program:_Provided, That nothing in this rule prohibits the use of medication that is clinically indicated and
prescribed consistent with the applicable standard of care to manage the client as clinically necessary or to
promote the discharge of the client, or both.

7.4. Medication Explained to Client. The use of medication shall be fully explained to clients, and
documentation of these explanations made part of the treatment team member's documentation and
progress notes.

7.5. Dental Care. Dental care including screening and treatment shall be provided for all long-term
clients in residertialsettiregs a state hospital, and when identified as a need by the client’s treatment team.

7.6. Speech Pathology, Audiology, Language Therapy. Speech, language and audiology screening,
evaluation and therapy services shall be conducted and provided by qualified clinicians when idertified-as

needed-by-the-treatrrentteatr clinically indicated for a client.

7.7. Physical and Occupational Therapy. Physical and occupational therapy screening, evaluation and
therapy services shall be conducted and provided by qualified clinicians when ideptified-asreeded-by-the
reatrentteatn clinically indicated for a client.

7.8. Voluntary Clients and Non-Committed Clients’ Consent to Treatment. No treatment may be given
to any voluntary client who has not been formally committed by final proceedings pursuant to W. Va. Code
§27-5-4, §27-6A-2(b) or §27-6A-3 without his or her written consent. The consents shall be obtained as a
part of the admission package. If no informed consent is documented in the chart, the physician or person
prescribing treatment shall provide such information to the client before treatment is begun.
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7.9. Consent to Treatment When Admitted for Examination. Except with respect to psychiatric
emergencies, an individual has a right to refuse treatment. Individuals are sometimes admitted to a
behavieral mental health facility under "custody for examination” procedures for whom treatment could be
provided with minimal risk, but who, because of their mental condition do not refuse treatment but are not
able to give informed consent to the treatment. In some cases, conditions exist which, if not treated,

reasonably can be expected to cause permanent damage or severe pa|n Wh-en—eeﬂsrd-eFm-g—wh-et-her—t-e

eritera- Treatment provided under such circumstances shall be done only |f consistent W|th the appllcable
standard of care and the needs of the client.

7.9.1. There is no statutory authority to provide treatment prior to actual commitment in the
absence of informed consent. The procedures cutlined in this rule are provided for use only when: (1)
treatment is not refused; (2) no informed consent is forthcoming; (3) therisk of harm from failure to treat is
demonstrably greater than the risks from treatment; and (4) the individual is unable to make any judgment
to consent or refuse treatment.

7.9.2. When an individual is admitted to a behavieral mental health facility under "custody for
examination," the individual shall be evaluated without the use of medication. If, as the result of
examination, it is determined that the individual does exhibit signs and symptoms of psychiatric or other
illnesses for which a recognized, commonly accepted course of treatment can be prescribed, the staff
performing the evaluation shall follow the following procedures:

7.9.2.a. Determine whether the individual is clinically competent to understand the nature and
purpose of the proposed treatment, as well as its prospective benefits and possible side effects. Both the
examining physician and the client advocate, at a minimum, shall agree to the individual's competence.

7.9.2.b. If the individual is determined to be able to make an informed decision relative to
treatment, the proposed treatment shall be explained in detail and written consent to treatment shall be
requested. No individual shall be asked to sign consent to treatment until the individual's competence to
give consent has been determined. Treatment may beinitiated if the individual gives consent, but a refusal
to consent shall be honored and no treatment shall thereafter be forced upon the individual prior to
receiving a written commitment order from the circuit court pursuant to a commitment hearing.

7.9.2.c. If it is determined that the individual is not capable of giving informed consent to
treatment, the physician shall determine whether there is a significant likelihood that the symptoms for
which the treatment is proposed are likely to become either more severe or long-lasting or both if treatment
is withheld, and whether the proposed treatment is likely to produce side effects which may be harmful to
the individual. Proposed treatments shall be those which are commonly accepted and recognized as
appropriate for the condition being treated. In every instance, the more conservative of the available
treatment options shall be chosen.

7.9.2.d. If the physician determines that thereis risk of serious deterioration in the absence of
treatment and that the proposed treatment carries relatively little risk to the client, the physician shall

present to the clinical director the facts upon which these conclusions were based.

7.9.2.e. Iftheclinical director agrees with the recommendations, an independent evaluation by
another physician qualified in psychiatry or other appropriate medical specialty shall be provided.

7.9.2.f. All steps in this procedure, as well as all of the facts on which treatment decisions are
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based, shall be earefuly documented in the medical record and signed by the attending physician consistent
with the applicable standard of care.

The procedures outlined in this section are not intended to apply to those individuals who
are in need of life-saving medication for chronic medical conditions (such as diabetes, heart disease), who
have been taking the medications prior to admission, and who are not actively refusing to continue the
medication, notwithstanding that they may not currently be able to give consent.

7.10. Informed Consent. Consent is not valid unlessitis informed consent. To assure informed consent,
the admitting physician shall explain and discuss the following with each client:

7.10.1. The nature of the client's mental condition;

7.10.2. The reasons for taking any proposed medication, including the likelihood of the client's
condition improving or not improving without the proposed medication;

7.10.3. That consent, once given, may be withdrawn at any time by stating the intention to any
member of the treating staff;

7.10.4. The reasonable alternative treatments available, if any;

7.10.5. The type, range of frequency and amount, including the use of PRN (as needed) orders, the
method (oral or injection) of administration, and the duration of taking the proposed medication;

7.10.6. The probable side effects to the proposed medication known to occur commonly, and any
particular side effects likely to occur with the particular client;

7.10.7. Possible additional side effects of the proposed medications which may occur to clients
taking the medication beyond three months. The client shall be advised that the side effects may include
persistent involuntary movement of the face or mouth and might at times include similar movement of the
hands and feet, and that these symptoms of tardive dyskinesia are potentially irreversible and may appear
after medication has been discontinued; and

7.10.8. His or her rights under this rule.
7.10.9. This explanation and discussion shall be documented and signed by physician and client.
7.11. Requirement for Consent. Antipsychotic medication may be administered to an adult client only

after the client has given informed, voluntary consent in writing, except as provided in the procedures set
forth in this subsection or as required by the applicable standard of care.

7.11.1. Consent shall be considered to be informed only after the client has been provided with the
information specified in subsection 7.10 of this rule by the physician prescribing the medication.

7.11.2. The client shall be asked to sign the consent form utilized in obtaining informed consent
from voluntary clients, and this signed consent form shall be included in the legal section of his or her chart.
In the event that the client has been shown the form and communicates consent but does not wish to sign
the written consent form, it is sufficient for the physician to place the unsigned form in tha client's record
together with the notation that while the client understands the nature and effect of antipsychotic

10
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medication and consents to the administration of the medication, the client does not want to sign a written
consent form.

7.11.3. Consent is effective for the duration of the client's stay in the facility, unless it is revoked by
the client.

7.12. Revocation of Consent. A client who has consented to medication may refuse a specific
medication at any time, by stating or writing that he or she does not wish to take the medication.
Medication may not then be given to the client, orally or by injection, except as authorized in a psychiatric
emergency. A revocation of consent shall be documented on the consent form by the treating physician and
renders the previously given consent void.

§64-59-8. Right to Refuse Treatment.

8.1. General. As a participant in the program planning process, the client has the right to exercise a
voice in his or her program plan and to object to or refuse aspects of the plan.

8.2. Use of Internal Discussion, Negotiation and Grievance Procedure. The client’s right to object to or
refuse treatmentis recognized as legitimate, and shall be responded to in accordance with the provisions of
the client grievance procedure if informal discussion and negotiation do not resolve differences.

8.3. Alternatives Offered and Provided. The treatment team for any client who has refused
psychotropic medications or other recommended therapy shall meet and work to ensure that an agreed-
upon effective alternative treatment is offered and provided if the client consents.

8.4. Oral Refusal Overrides Prior Written Consent. An individual client's oral refusal to accept
medication or other treatment always overrides prior written consent except in emergency situations as
defined in this rule or as required by the applicable standard of care.

8.5. Last Resort Procedure When Client Refuses Treatment. In those instances when an involuntarily
committed client rejects any proposed treatment and all attempts at negotiating an acceptable alternative
have failed, then the most conservative, least intrusive treatment approach whichisrecosrized-asusualand
eustaomaty that is acceptable under the applicable standard of care for the diagnosed condition and which
produces minimal potential side effects may be imposed over the objections of the clientif all the following
conditions are documented in the client’s medical record:

8.5.1. The client's refusal is a product of his or her illness;

8.5.2. The proposed treatment is recognized as appropriate, effective and within accepted
standards of practice;

8.5.3. The proposed treatment is approved by the clinical director;
8.5.4. The opinion of a second qualified practitioner concurs with the proposed treatment; and

8.5.5. Theclient advocate is provided an opportunity to raise legitimate concerns on the part of the
client.

§64-59-9. Research and Experimental Treatment.

11
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All research, studies, and investigations conducted in bekavieral mental health facilities to which this
rule is applicable, which use facility staff, records or clients shall be approved in writing in advance by the
resoarch-committaa-ofthe Department of Health and Human Resources and the Institutional Review Board.
This advance approval is required whether the rasearch, study or investigation is conducted by Department
of Health and Human Resources staff or by others. The federal regulations Protection of Human Subjects, 45
C.F.R. Part 46, are hereby adopted by reference, and all research, studies, or investigations conducted in
behavioral mental health facilities shall comply with this rule.

§64-59-10. Seclusion and Restraints.

10.1. General. Clients have the right to freedom from seclusion or mechanical or chemical restraints
unless otherwise clinically indicated and consistent with the applicable standard of care as provided herein.
Seclusion and restraint shall only be used where when there is imminent danger that the client will injure
himself or herself or others and when all other less restrictive measures have been exhausted or no less
restrictive measures are reasonably available. Seclusion or mechanical or chemical restraints that are used
solely as a means of coercion, discipline, convenience, or retaliation are prohibited.

10.2 Seclusion and Restraint. Seclusion of any client, or the use of chemical or mechanical restraints
for any client, or both, may be administered only as expressly permitted by 42 C.F.R. § 482.13(e) and the
applicable standards of the Joint Commission. The use, time period for use, and documentation of the use of
seclusion or chemical or mechanical restraints, or both, in the client’s medical record shall be done in
accordance with 42 C.F.R. § 482, the applicable standards of the Joint Commission, and the State Operations
Manual — Survey Protocol, Regulations and Interpretative Guidelines for Hospitals: Provided, That seclusion
or mechanical or chemical restraints for developmentally disabled clients is prohibited and only the “time
out” procedure developed specifically for each such client in his or treatment plan and in accordance with

applicable law may be used for a developmentally disabled client.

All personnel at a mental health facility who administer or assists in the administration of seclusion or
the use of chemical or mechanical restraints shall undergo training as required by 42 C.F.R. § 482.13(f) and
shall further complete subsequent periodic training no less frequently than annually regarding the use of
seclusion and chemical or mechanical restraints.







